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The question of whether a new rule applies retroactively arises only if a judicial opinion in fact announces a new rule after a 


defendant's criminal conviction has been finalized. ! 


A new judicial ruling may be applied only to cases that are pending on the announcement date, and the new judicial ruling 
may not be applied retroactively to a conviction that has become final, that is, where the accused has exhausted all of his or 


her appellate remedies.” 


Observation: 


A "final conviction," to which a new judicial ruling may not be applied retroactively, means a conviction in which the accused has 


exhausted all his or her appellate remedies or as to which the time for appeal as of right has expired. 
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CUMULATIVE SUPPLEMENT 
Cases: 


The costs imposed upon the States by retroactive application of a new constitutional rule of criminal procedure announced by the 
Supreme Court, on federal habeas corpus review of a state prisoner's conviction, outweighs the benefits of such application, and 
thus, new constitutional rules of criminal procedure ordinarily do not apply retroactively on federal habeas review. 28 U.S.C.A. 
§ 2254. Edwards v. Vannoy, 141 S. Ct. 1547 (2021). 


Supreme Court's holding in Padilla v. Kentucky that an attorney's misrepresentation as to deportation consequences of guilty 
plea, or as to other collateral matters, may constitute ineffective assistance did not constitute new rule retroactively barring 
defendant's challenge to conviction for conspiracy to commit, and aiding and abetting, insurance and mail fraud that became 
final before Padilla was decided and, thus, defendant was entitled to coram nobis relief; underlying principle for Padilla's 
misadvice holding was so embedded in Sixth Amendment framework at time Padilla was decided that reasonable jurists would 
have agreed that Strickland applied to misadvice claims on deportation consequences. U.S. Const. Amend. 6; 28 U.S.C.A. § 
1651(a). United States v. Castro-Taveras, 841 F.3d 34 (Ist Cir. 2016). 


In general, new constitutional rules of criminal procedure will not be applicable to those cases which have become final before 
the new rules are announced. Johnson vy. Ponton, 780 F.3d 219 (4th Cir. 2015). 


Statutory amendment, authorizing Secretary of Department of Corrections and Rehabilitation to recommend sentence recall 
and resentencing for felony crimes, clarified statutory procedural requirements for recall and resentencing and clarified their 
application, regardless of date of offense of conviction, to ameliorative laws that reduced sentences or provided for judicial 
discretion, and thus, amendment applied retroactively in case that was final on appeal before amendment took effect, in which 
Secretary recommended recalling prisoner's sentence for felony crimes including robbery and resentencing prisoner based on 
ameliorative legislative change in sentencing law that allowed for striking of prior serious felony enhancement. Cal. Penal Code 
§§ 1172.1(a)(2), 1385. People v. E.M., 85 Cal. App. 5th 1075, 301 Cal. Rptr. 3d 892 (6th Dist. 2022). 


Brown y. State, 260 So. 3d 147, in which Supreme Court found unconstitutional statute requiring judge, rather than jury, to 
make finding of dangerousness to public that would allow for prison sentence for defendants whose sentence points were 22 
points or fewer, did not apply retroactively to case of defendant whose direct appeal was ruled upon two weeks prior to Supreme 
Court's ruling in Brown, and therefore defendant was entitled to remand for entry of nonstate prison sentence based on law at 
time of his direct appeal, which required trial court to impose nonstate prison sanction on remand if trial court failed to include 
written findings regarding dangerousness to public under statute. Fla. Stat. Ann. § 775.082(10). Lamberson v. State, 347 So. 
3d 1284 (Fla. 2d DCA 2022). 


A defendant whose sentence is final before an opinion interpreting a relevant sentencing statute is issued may not receive the 
benefit of that opinion unless it is proved that the opinion requires retroactive application. Hester v. State, 267 So. 3d 1084 (Fla. 
Ist DCA 2019), review denied, 2019 WL 6320154 (Fla. 2019). 


Supreme Court's decision in State v. Johnson, 68 Haw. 292, 297, 711 P.2d 1295, that trial court could not delegate sentencing 
function to another person or entity without express legislative authority merely clarified existing legal principle, and did not 
announce new rule of criminal procedure, and thus applied retroactively to sentence imposed before Johnson. Haw. Rev. Stat. 
§ 706-605. Rapozo v. State, 497 P.3d 81 (Haw. 2021). 


Amended statute that allowed motorist with conviction for felony driving under influence (DUI) to apply for restricted driver's 
license after one year of absolutely no driving privileges following release from imprisonment did not apply retroactively to 
defendant whose driver's license was absolutely suspended for five years following her release from custody, under statute in 
effect at time of sentencing which provided that trial court could suspend driving privileges for up to five years after release 
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from imprisonment, "during which time he shall have absolutely no driving privileges of any kind"; amendment acted to 
reduce penalty, and thus, applied only to sentences that were not yet final, defendant's judgment of sentence became final 
before effective date of amendment, and there was no language in amendment that indicated legislative intent for retroactive 
application. Idaho Code Ann. § 18-8005(6)(d) (2013). State v. Tollman, 405 P.3d 583 (Idaho 2017). 


Statutory amendment removing requirement that sentence modifications be made only with the prosecutor's consent would 
not apply retroactively to defendants whose crimes were committed, their penalties incurred, and their sentence modification 
proceedings begun before effective date of amendment; amendment was part of a comprehensive overhaul of criminal code 
that was not intended to remedy any singular defect, change was substantive rather than procedural, amended statute was not 
expressly made retroactive, and act as a whole contained savings clause that evinced the intent of the legislature to apply the new 
criminal code only prospectively. West's A.I.C. 35—38—1—17(b) (2012). Johnson v. State, 36 N.E.3d 1130 (Ind. Ct. App. 2015). 


[END OF SUPPLEMENT] 
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Footnotes 
1 Kersey v. Hatch, 2010-NMSC-020, 148 N.M. 381, 237 P.3d 683 (2010). 
2 State v. Colon, 119 Ohio St. 3d 204, 2008-Ohio-3749, 893 N.E.2d 169 (2008) (overruled on other grounds 
by, State v. Horner, 126 Ohio St. 3d 466, 2010-Ohio-3830, 935 N.E.2d 26 (2010)). 
3 State v. Kelly, 2013-Ohio-3675, 997 N.E.2d 215 (Ohio Ct. App. 12th Dist. Butler County 2013). 
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